Resolution Trust Corp. v. Elman, 949 F. 2d 624 - Court of Appeals, 2nd Circuit 1991 by Miner \u2756, Roger J.
digitalcommons.nyls.edu 
The Honorable Roger J. Miner ’56 Papers Circuit Court Opinions 
11-26-1991 
Resolution Trust Corp. v. Elman, 949 F. 2d 624 - Court of Appeals, 
2nd Circuit 1991 
Roger J. Miner '56 
Follow this and additional works at: https://digitalcommons.nyls.edu/circuit_opinions 
  	

	
 

 	!"

#$!%

%	&	!%
#

#!
	!%
'!	(!	)*+*++++,*,+-.)/*-%)-	'	) , +
0102345641780089:;<=>?@AB:C@D:=B?:E@=F3GFHIJKLJMNOPP<H<<GQ3A<RKIS5?3>ATODUV<SW<SG?L<JKWXLG:ISKRMY?L<SKGZ<M<K5IKL[NOPP<HIKL[3\
 ]
!̂/* #$_]!\
_ BKJL<5?LIL<[ERXSLRMOPP<IH[G?<̀RK5EJS̀XJL3a +bcd#\ef
̂cg
_hi	̂ci#$#
-$\ef
̂c
!
	j
		 + k
	%kl#
m
\fg̂ic%b-nm
\fk
h#%	

	
\
	
eobn!̂nh!
c
!
	j
i
n $hp\h!q m"bqp\!k#	hp\!k#&]		q
$i#$#
-$%e
e%!%	_g!
!c%rrj


%m$	]	!

%$
%]	!
\ef
̂gd

stj##cu!


%	

	


grrj%u!

	
	
%!	gr	rj#
	v
!$#	i̂gri̂rjwxxyzx{x|}~}y|}tt~/ $++g$]\fj 	!
%%c
				
cv	##	%	\ef
̂e%%	!!
v			!
u!
%!c	
c%e	e%
_		e
%	
	%

ee%
%%	!!

_			!
		#%u!
a  VOE=@BDZ   %		!	
%	!	
	
	
c	%	%i̂!
!
e%
		
	c
##
!
		l]!_/%m$	l!
%$	
!%i̂	

%	!	
!_	
c%
cwxxm$g_jgjg	e%!	%
e	
]
	p	!


	
%m$*,j %%	!



	
+#
!
	!
	_#%_c%
_%
%i̂%%e	
e_c%i̂
c,#		_		
.
!	
%i̂gr	rjc%_c%l]!_%%v	
ci̂	
		!
!
	#
	.	%%	%	
%v	e!
	%	
%	_!	
			
cv	#%e		
	#	%	_!	%#_	
e_c%i̂%
c_		_		
_c%
%
	_	
%!!
!e%%v		!
	%
_c*_
#%!


%	%	!!
k#d

%%%
̂%!
v	._
e	!!
#c!%cu!
e
_
c%	!	wxx~/ $*+ 	
	̂
		c
%u!
#%	%%	

%	
ZC?EB??C@D
  	

	
 

 	!"

#$!%

%	&	!%
#

#!
	!%
'!	(!	)*+*++++,*,+-.)/*-%)-	'	) , +
0	
1
23!
	1%%%		!
%3!
!
	4	
	!
42%	!!
566789:;<=5:>6?@;;A@;B=AC$,,+$+ + / *+D *E/+FGH:96IJK6LM<=NOPA, EF$!%4	
	!
2!2!
			
%2#!
!#		
2#
!2

	#	
!566@;Q69;:QL8;:>RSM=8TR8L>69?:U69V<=W8B:>W8MX67YZ[A+ +EF%	
		#23!
	1	%	!1	!
!2	42%	!!
%2	\#%3!
	
	EF4%	%
%3!

4#EF%EF\%


	!!		
%	
E4F	!2	
	.	
	#
#
%	4!
%	%	#!2
1%2	\#3!566A6=X=A]>:̂:_6:>QSW:̀89:Q89L6VA@;B=<=]69:>6VA*/*+//+*E*F 	a#b

	
!!2
1%
%
	
c	
	.	
	#
#
%	4!
%	%	c	
%c\%


	!!		
%	c	1%%23!
		
#%42#
#!2	!%	%V665dH<=e;LTf;M5PWA*,EF	%
2
%1	

2%
	%	!		!2	!%%4
4#
#	
%		
%1%!		!ghijklmlnonpqkrstuuvwwkxpyvzvjnpwC{1|
\1#	
2
\		!2#	2
	!	
2!#
2%!

%
2}	
				
%!
	

2		%
2		!%#
#

!	566]68~>6<=66T6A+{|+++ *{|$ +{+E*F			1%!
!

%!}	
2		1%		EF%!
	E
%	#
F%
%
2}		!	EF%!%2	

		.	!2 /
!
%
566K8̀L;V8;<=K8X69VA,/{| / /,{ / /EFGNL;Q:BQ89V<=H6M:9OLM6H89~=A,, ,+{|$/*E*/F / b	1
#
1\21
!
!
%!	
%	!	%%#%
%		1%%	1

	
#
%2#	

				

%	 					%	
		1#
%	1	!%	1%1

%1	4%	!#%		
%	%!	
	
!
2
! !
*Ec cF4D{
/,,$*,E*FE!
		!	!
	
C$F
			!%
3!#!		!%	%
	
%#	%	

1%!%%%	4!
! 	!%%	%
1
	
1c2!42!

!
	!2!

21%!%	


%		!

%c566C$*EFE+FEF%	!	
#2	41%	
%	
%\#
%!566LM=*EFE+FE F%!		
142%%!2.		1
%!	

c	
	!%!c	!!
566LM=*EFE Fb%!
!2%%		3	1%	2	!!
#2%!				!	
%%	
!!42 4
	\#%!
	566HL9B>6@;MfV=A7L<=8T:VQ:VLJSLQ6A@;B=<=HLQ6M=5:<=R:;UA,/*EFC	!%	%!		
142%c
!
	%%3	!

2!
!

2

2!
	\#

#%	1%	!
%			
2
	
2	

1%!%%%	4
!!#			1%!%%2!.
			!%!cC$*EFE,FEFEF{1|
\!
	.2.%
	#
	!2
3	2	
	%	43!
#566K8̀L;V8;A,/{|//,{ G5Q6<6V<=569>L;A+ /*/**+{|$     /E* Fb

#%!
!		!2.42%	!!
1%		241
2!%		
	!% 	a#b

!!2

!
#

%	1#%			42		
%#
%

	!21
%
%	!!
1#!	% 	41	42%566d>?:;A/ $/

1
% 	!!2
%4	
#%

	4
	!566C$*EF%##
 	2
	

1!

!
#%		#%#%					42	
42%	\2
 	%

		
%2#	%%
  	

	
 

 	!"

#$!%

%	&	!%
#

#!
	!%
'!	(!	)*+*++++,*,+-.)/*-%)-	'	) , ,+

	012%# !!
#3%4

%	%	43%%56	4
7
%	4

	
4#899:$;*<=<=< =<		!!		

#%		
4	#				
%	
=>?99@A?1BCD;*<=<=<5=<=<
6
			
%	
=E
4%
3%
3
F!
%7		
	
33			7	3	
%6%%3	
#	73	899GHIJKD8L@B0M8NL@O9PQR@O@09A1M<,=>JBPNA9I0CS?DMHBKD1OT@?2@?BUVLB29MI0NDKDJB2WG9CD8@KDX@0YM/$/<ZE[=@O\CM,/<=]%%%3			!#
̂	!#	7F!F	!
%
!
_%	

%	!3
4
!
!#	4%
!

%		
2L9?9!	̀ *2LB?		63
7

% * ]	#!%J1B2I0C9a90C90N9b1B02c902SP9KDG8dIJM*:$+ +/*/$, ,// ,e <*=	!		
#	%$ef	!%		!

	

%
	
	4	#!f %	
7	#!	!
74$efg	
#!4%
	
	
f 899BCD+$,/*<$!h!
!#=53#!
%%$
g	!	
J1B2	#%	
3		
f  	g
	#	!
!#%
3
%	!!
g	
%!
!
7#4
#3!
%

	7%f 	4#	#3!
#̂7!7#!73%!
	%		#
%
!		 		##	%h#]


3%		4i%!
3	f g	

%!3	!	
%4	#E4[
6!

4	!
	
!
g	
4

	
%	!		3	7F!
%	!
	
	73	%

		
%	!	!
	%!!

%
#
#
4#%
	
	
f 		!
%	!!
4		7
73%	g	_!
	
	 		

	%7!	
%F!
%347
!
#%!	4	%
%3	
4	!%!	%	#<6%		
%	4	7#=	.!
!77	%
%
	%!		7	!!
!4%f g		
3	!%]	
F!%!

%7!	%	%	%		%7
	
%%56g	#	!!
		!
7j	3	
%	!!
j
%56	%
	76	!!
76!3%3	
%	#		7!		
012%%	
	%	f 0127
%%56g	
%!
	 	
%	%.	
	
7
	7!	4		%	!!

!#			7F!
%!#73h#]

899kAl@0M/ $*-f33#%#%_		
%		
4
7	7F!
%	
3	!%%	!	!!
!%

3	#
		7!	f 	6	
	!
	74	!	!!
	%
%%	!!	%	
	
F!

!	4%%
	!		!73			
%	
>#	
!#	
	!<	

	
	!=!
	4%	!
%!
3#



%!f	%
	%	
	
	3
%!
f 
	

_473%
!			#	!3		<	73!##	=%			
%	
4%%!#	7F3	%
%
!	
!		7

4899:$;*<=<*=< =[%	
	

3%%	̂	%%	
3!
	
!
	4%%	!3	!	!73		!73	
	!737
%	4%%%		!f7!	f 	!!3!
	4
%3	
!				%	%!
		%
4%%
F!

	!%!	$3!		!73	%
#%#		%#
76!3

!
	.!]%%	!
#̂%̀ 76!3!	#3!7
	!!
	%76g	
3!
7
!

%	
3	7F!
%#4%
%
	

.	!3899I0P9m1AC8@0bS@0MI0NDM    <,*=<!
56!3 !=n
4%

!	
.3%	%##
f 
F!
	
%76!3!
%
	!	
3!
	

f 
76!3		<

4=	%%
!
		 
  	

	
 

 	!"

#$!%

%	&	!%
#

#!
	!%
'!	(!	)*+*++++,*,+-.)/*-%)-	'	) , +
	0	1%2
		3		%%!	

30
3 2!%#04!1!	

	
04!	%	0!	%		!!%#	!!	!	566789:;<=>?6@69ABC6D69=6EA<F8GH6IJ89FK ,,,+, L*MN69O>@6<;6@K+P$/$ /Q L*M%	
	
%	!
	

1RSTUUVWXUXYZV[XU\%	!!
%%2
	0%	%
%]!

0#0!	LM%			
1		

%2
0	2%
%	LM%	
%
0#%	
2#%%0
%	#%566̂B_A<K/ $*̀		%a#̀


0	%	!
4#%	
	 
#%b		
		
3 %	0	%
%
c!
#	
c	
	%
	

c	
0!	
!	
b
	12%c	
	566d0Qe
/,f,$*/P$f*
	 !!
#1%!
%	
0]!	%b!1	!
LM!
!	

		
	
bg	
%	

%	
	

%			
	
	hLMg%!
	!%	!
	

!	4	hLM4!	
%	!	
%#
hLMg%


		g%	


!		hLMc	!
	%			
1c
%	
566P$fL0ML,MLMh;@>f*LMLMLiMLM3!
	
	10
0%2%

				
	
%	%2
00
!!
	%		
1
0]!	 #


%i4j	
			k%	%
1	!#

#
##
	k2
0!01
!%0!	%2
00!1
!
!

!
	!
	3	%	!!
1
%!

%		
#
!
		566̂B_A<K/ $$0	!
0
			!
	̀		%	!%
!!!2
!
	%1
0%.1!
	001
1#	%]		%##
1]!566lmNF69n<Oo8<pC6ABOp789q>=>5NoB6D;<r69K*** /+L*ML0%
%


	!
	.04!1%!
c0#
2%2%
%
	
!	cM 
12#2%a#̀

%0!#
%		
	
%	
%%	
	%
1
]!32#%#%%	%	%	!!
!
!1!
!%%0!	
2#%%1	
%%	!	566JAFmD=>s<;O6@5OAO6DK,P$ $   //+**Q*,LMht;9r;<;A<Cp>78>=>5pDO6_?6@69AO;8<H8>uvKCp>̂_qB8p66Dw6qxOK,P$+++++/$+ *Q/*L,/Mh5O;6:69r69=>E8I6<K*,L* ML!#7A96p=>yBmOz<;NFK ,/*,*,L*MM3	
	%0!	

#%0
%2#

	
1	
	%10	%%0!%	1{ ,	
#	!	


1		%1	%
!		3	1!%%0!	
bg%			0
1!
	
%	
!#
	
		2	2!
	 , |

	

	1%2
0!%!
!
	0	!		
2%
%

!
%	i1!
	2%2
2%
	1%1
%!
%	
!%%	


%	21%		̀!
#g%	!!%#1#%		%
	c#c1!%
	!
0#01

#			
%i4}%
%%%
				41
0!%#
20!	%
					%	 
1	%	!!

0		!
!%!

%%1
%	%	2031
2%%	
	

%!	10	2%0!!
!2%	%	
%#%!
!
	%

01
		#	!%`%!
		j##	%
02%

  	

	
 

 	!"

#$!%

%	&	!%
#

#!
	!%
'!	(!	)*+*++++,*,+-.)/*-%)-	'	) , ++
0120345612%

%	!!
##78!


		$	!


	

"

#$!%

